Symposium: Public Art

Michael Kelly
Public Art Controversy:
The Serra and Lin Cases

The identity of the public in contemporary pub-
lic art is amorphous, yet strong-willed and divi-
sive. As a result, public art is riddled with con-
troversy which is as perilous as it is vital for
today’s pluralistic culture. While some might
want to argue that public art can serve only the
ideological purpose of propagating a false sense
of consensus in a society deeply divided about
art, we need not aim toward consensus.! Dis-
cussions of public art might rather start from the
recognition that complete consensus is impossi-
ble because the public comprises many different
subspheres, organizations, and institutions, each
with many voices in terms of race, gender, eth-
nicity, sexuality, and class. In Thomas Crow’s
words, the public is “nothing more nor less than
a series of representations” laying claim to “the
public.”? Instead of consensus, debate and dia-
logue about these representations should be the
mandate in public art.

This view of public art makes it difficult,
however, to know who should make judgments
when the inevitable controversies arise. Accord-
ing to what procedures and criteria should we
judge? How are the public’s manifold identities
best represented while the commitment to plu-
ralism is respected? Two recent examples of
public art—Richard Serra’s Tilted Arc and
Maya Lin’s Vietnam Veterans Memorial—pro-
vide some guidelines—negative and positive,
respectively—about how these controversies
might be adjudicated without compromising or
abandoning public art. My aim here is to ex-
plore the middle ground between crippling con-
troversy and concocted consensus in contempo-
rary public art.

Although both examples stem from the 1980s,
they have radically transformed, in ways Hilde
Hein discusses above, how public art is now
understood, created, and treated in the United
States. Since these transformations have not
been fully comprehended philosophically, it is
still important to examine the arguments under-
lying the cases that provoked them, as Gregg
Horowitz does above in the case against Serra.
Finally, while I am critical of Serra’s legal de-
fense against the removal of Tilted Arc from
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Federal Plaza, I will not comment on whether it
should have been removed; there may be reasons
why it should have remained even if his site-
specificity defense is unconvincing, as I will
argue it is. My interest here, which explains my
preference for Lin’s public art, is to see how we
might better understand the “public(s)” of pub-
lic art.

1

Serra’s Tilted Arc was commissioned by the
General Services Administration (GSA), se-
lected by a National Endowment for the Arts
panel, and installed in the public plaza of a fed-
eral office building complex in downtown Man-
hattan in 1981.3 Backed by people who worked
in the buildings around the plaza, a judge and a
GSA administrator initiated a legal battle in
1985 to have Tilted Arc removed because its 12-
foot height and 120-foot length of cortan steel
obstructed the public’s use of the open plaza.
After numerous public hearings and court ses-
sions over several years, which Horowitz ana-
lyzes above, the final judgment in 1988 was that
the sculpture could be removed since the con-
cerns of the public who lived and worked near
the plaza had more legal weight than those of a
single artist or the professional artworld. Thus
it could be said that a conflict between two
publics—the artworld and the people who use
Federal Plaza—was resolved in the latter’s
favor. Serra has subsequently retreated from
public art projects, at least in the United States.4

When Lin won the 1981 veterans-sponsored
national competition for the design of the Viet-
nam Veterans Memorial in Washington, D.C.,
some other veterans and members of the public
(for example, some in Congress) vigorously ob-
jected to the choice of her design (from among
1,421 alternatives), arguing that it was nonrep-
resentative and unheroic, and thus would re-
mind citizens more of individual death and na-
tional defeat than of the war’s mission. These
critics preferred a more traditional war memo-
rial promoting patriotism. Since the Vietnam
Veterans Memorial was unveiled in 1982, how-
ever, it has been overwhelmingly supported by
the viewing public at large, making it year after
year the most visited monument in Washington.
While these visitors have judged the memorial
largely on the basis of personal experiences of
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the Vietnam War rather than in terms of issues
about public art, their experiences at the memo-
rial have been occasioned by the artist’s han-
dling of its public site. Since she completed the
Vietnam Veterans Memorial, Lin has created
other equally successful, if less grand, public
artworks.>

What the Serra and Lin cases have in com-
mon is that a small group of people selected a
work of art and, in effect, decided in the name
of the public what its art should be. The public
disagreed among itself, with different groups
testifying on behalf of competing interpreta-
tions of the public’s identity (interests and
rights).6 If the controversies about public art al-
ways involve such interpretive conflict, how can
they be adjudicated without imposing a singular
identity on the public or indulging in the mere
play of multiple identities? Moreover, what is
the relationship between this issue of “the pub-
lic” and the rights and responsibilities of the
artist engaged in public art? Because of the way
the design for the Vietnam Veterans Memorial
was selected, and especially because of the way
Lin understood the public(s) with which she
was dealing, I think her example of public artre-
mains a positive model for thinking about these
questions. And because the notion of site-speci-
ficity can serve as a link between the two ques-
tions, it will be the focus of my analysis of the
Serra and Lin cases.

n

According to Barbara Hoffman, a legal theorist
and practicing attorney specializing in art law,
Serra alleged in federal district court in New
York City that

the GSA’s decision to remove the sculpture violated
his rights under [1] the Free Speech Clause of the
First Amendment, [2] the Due Process Clause of the
Fifth Amendment, [3] federal trademark and copy-
right laws, and [4] state moral rights law.”

Judge Milton Pollack, who presided over this
case, dismissed (3) and (4) for lack of subject
matter jurisdiction; and he granted summary
judgment to the appellees on (1) and (2) because
the decision to relocate Tilted Arc was deemed
content neutral. In his appeal, Serra emphasized
(1) and (2) again after abandoning a moral
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rights appeal at the last minute. He argued that
once Tilted Arc was installed, it was protected
by the First Amendment. The New York Su-
preme Court adjudicated the appeal by decid-
ing (a) that Serra’s free-speech rights were not
violated because he relinquished them voluntar-
ily when he sold Tilted Arc to the GSA and
(b) that, again, the GSA’s decision was content
neutral since its concern was to restore public
space, not to restrict individual artistic expression.

The linchpin of Serra’s defense throughout
the proceedings was—in the court’s eyes and
Serra’s words (and those of his defenders)—the
notion of site-specificity: “the existence of a
cognizable legal relationship between the site
and the artwork, which prevented its relocation
or removal.”8 If Tilted Arc were site-specific, to
remove it would be to destroy it. The presiding
judge argued in the end, however, that Tilted Arc
was not site-specific, because to be specific to
Federal Plaza, it had to be public, but it was not:

The sculpture as presently located has features of a
purpresture ... [:] “An inclosure by a private person of
a part of that which belongs to, and ought to be free
and open to the enjoyment of the public at large.”?

Tilted Arc was merely a private sculpture lo-
cated in a public space, rather than a work of
public art specific to a particular public site;
that is, Serra privatized a public space instead of
creating a public sculpture in it. Since Tilted Arc
was not site-specific, the court judged that the
public was not destroying it by removing it;
rather, the public was merely reclaiming a site
for its own purposes.!0 Serra thus undermined
his own case by not securing the linchpin—site-
specificity—of his defense.!!

The defense of Tilted Arc based on site-speci-
ficity depended on the meaning of “public” in
the senses of both the people and the space of
Federal Plaza. Because of Serra’s treatment of
these two senses, however, Tilted Arc was not
public and not site-specific. Such treatment re-
veals in more detail the inadequacy of Serra’s
understanding of site-specificity. It is not that he
had to appease all the publics of Federal Plaza,
but that he deliberately ignored and even defied
them by the way he practiced site-specificity.
This attitude—only implicit in the trial but, I
think, embodied in Tilted Arc—added further
support to the court’s judgment.
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Serra did not regard the public who experi-
enced Tilted Arc as people who had legitimate,
aesthetic and other claims on Federal Plaza. He
was actually rather candid on this issue: “If you
are conceiving a piece for a public place, a place
and space that people walk through, one has to
consider the traffic flow.”12 So Serra thought of
the “public” as “traffic,” as anonymous people
who were taken into consideration only insofar
as they could be expected to have peripatetic
perceptual experiences of his sculpture in a be-
havioral space of his design: “The work I make
does not allow for experience outside the con-
ventions of sculpture as sculpture.”!3 Tilted Arc
was situated to encompass “the people who walk
on the plaza as its volume ... to bring the viewer
into the sculpture.”!4

While it is difficult to define the public in this
or any other case of public art, the court deemed
it reasonable to regard the public, whoever it is,
as more than traffic. The identity of this “more”
is, of course, the issue. We enter here the explic-
itly public level of public art. Serra refused to
consider this level at all; for he did not want to
“worry about the indigenous community, and
get caught up in the politics of the site.”!5 That
is, he refused to deal with the public on whose
behalf the GSA implicitly acted when it com-
missioned him to create a sculpture for Federal
Plaza.'¢ But as the court argued, the mini-
mum—and, I should think, noncontroversial—
point is that to be public, art must be created
with a recognition on the artist’s part of the peo-
ple who constitute the “public” of public art,
whoever they are. For Serra, this would have
meant recognizing the identities and rights of
the different publics associated with Federal
Plaza in various ways (working, living, visit-
ing). He defiantly did not recognize the public
in any of these senses.!7 So again, Tilted Arc
was not public and not site-specific.

Serra treated Federal Plaza itself as a space
constituted more by aesthetic than by public is-
sues. He stated, for example, that the purpose of
Tilted Arc was not only to redefine people’s ex-
perience of Federal Plaza by the placement, size,
and tilt of the sculpture, but to alter the space it-
self: “After the piece is created, the space will be
understood primarily as a function of the sculp-
ture.”1® While the redefinition of a space by a
sculpture may be consistent with the idea of site-
specificity (at least if it is understood primarily,
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if not exclusively, in formal-aesthetic terms, as
it was by Serra and his defenders), it alone is not
sufficient to make art site-specific; for the sculp-
ture, in turn, has to be shaped by this same space
in order to be considered. specific to its site.19
That is, while the idea of site-specificity implies
areciprocity between space and sculpture, Serra’s
understanding of this idea was one-sided, judg-
ing by his own statements: “in my urban site-
specific works the internal structure responds to
external conditions, but ultimately the attention
is focused on the sculpture itself.””20

What was deficient about Serra’s idea of site-
specificity was not only its one-sidedness, how-
ever, because there were also problems with the
way he understood the one side of site-speci-
ficity to which he confined his energies. For in
making Tilted Arc for Federal Plaza, he had
something else in mind other than the public na-
ture of that space. His stated goal was to dislo-
cate the decorative aspects of Federal Plaza as
designed by architects: “I’ve found a way to dis-
locate or alter the decorative function of the
plaza and actively bring people into the sculp-
ture’s context.”2! He wanted to challenge the
tendency within architecture at the time to treat
public sculpture as mere decoration for build-
ings. If this was Serra’s concern, however, then
his claim about site-specificity was rather a
claim about the autonomy of sculpture vis-a-vis
architecture. Though this claim is legitimate, it
had little, if anything, to do with public art. For
even though Serra’s battle with architecture took
place in public in this case, it could have taken
place in a private space just as easily, whether
indoors or outdoors.

Moreover, in the context of this same battle,
Serra consciously adopted a posture of avant-
garde art toward the public of Federal Plaza. He
hoped to enlighten people about public space by
insisting that they recognize his sculpture sepa-
rate from the architecturally defined space of
Federal Plaza. His strategy backfired. The pub-
lic—as amorphous as it was—rejected Serra’s
offer to be enlightened and reciprocated the
confrontational gesture by blocking his efforts
to redefine their space without being consulted.
In effect, there was a conflict between Serra’s
commitment to site-specificity and his avant-
garde campaign for autonomous sculpture, and
he unequivocally privileged the latter.

A further problem with Serra’s understanding

Copyright © 2001. All Rights Reserved.



18

of the notion of site-specificity was that, for
him, it may have had more to do with a critique
of the commodification of art galleries than with
public art.22 He thought that if his art were
taken out of commercial art galleries and muse-
ums and repositioned in the public sphere using
site-specificity as its theoretical basis, it would
no longer be a commodity: “Urban and land-
scape work built in place [i.e., site-specific] by-
passes commerce and cultural institutions by
not being available for secondary sales or con-
finement in the ahistorical space of the mu-
seum.”23 Serra was right that there is generally
no resale market for public art and that museums
are typically understood as ahistorical spaces.
But he was mistaken in thinking that by relocat-
ing his art to the public sphere he escaped the
commodification of art. Artists do not receive a
percentage of the resales of their art, but they do
benefit concretely, if indirectly, because the re-
sales can escalate the future prices of their art
in the primary market (of galleries). Similarly,
there are escalating fees or increased opportuni-
ties for artists who do public art and who are at
the same time successful in the primary market.
Serra is, in fact, a perfect example of this: he has
had the best of both markets. He need not be
faulted for this, but he should not confuse the
issue of commodification with that of site-spe-
cificity. Serra’s confusion here was due to his
overconfidence in art’s ability to overcome com-
modification simply by being placed in public
spaces.24

A final weakness of Serra’s understanding of
site-specificity concerns his view of the process
for making decisions about public art. He seems
to prefer to work in countries with strong gov-
ernments which are not directly responsible to
the public, that is, which are less democratic
than the United States, the home of the public
expected to live with Tilted Arc. This preference
has led him to work and live mostly in Europe,
especially in Germany and France, where there
is, by his account, less democracy, at least in
dealing with public art.25 Since the public
sphere in the United States is defined by a com-
mitment to democracy—whether that commit-
ment is always fully and fairly adhered to is
another question—Serra’s lack of respect for
democracy with regard to matters of public art
demonstrates once again that his public art was
not site-specific, for he did not take the speci-
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ficity of his public into consideration in defin-
ing his “site.”

All the above problems with Serra’s notion of
site-specificity, the linchpin of his legal de-
fense, had the serious consequence of weaken-
ing his claim that his First Amendment right
to free speech was violated by the GSA when it
removed the sculpture. For if Tilted Arc was not
site-specific, then Serra’s freedom of speech
was not violated when the sculpture was re-
moved. The court decided that while Serra had
every right in principle to express himself, he
had no particular right to do so in Federal Plaza,
which was deemed a “limited public forum”
where restrictions on speech are allowed so long
as they are content neutral.26

I

In contrast to Serra’s Tilted Arc, the entire
process surrounding Lin’s Vietnam Veterans
Memorial was a much more promising model of
how to deal with public art and all its attending
controversies. Veterans, members of the using
public, were the memorial’s principal organizers
from the first initiatives through the dedication.
They raised the money, arranged the architec-
tural competition, chose the jury that selected
Lin’s design, oversaw the construction, and led
the dedication ceremony. In all these steps, offi-
cial Washington politicians were left out of the
picture so that the veterans would not be depen-
dent on Congressional approval, and thus would
not have to resolve the deeply partisan debates
among veterans, members of Congress, and the
general public about the wisdom of the Vietnam
War. Congressional approval was required only
for the land on the Mall where the memorial is
now situated, and it was mainly at that stage of
the process that the public debate heated up.
Some critics tried to stop the project by chal-
lenging its funding, but they were unable to do
so because funding was provided 1largely by
“private” (nongovernmental) sources through a
direct-mail campaign to the general *“public.”27
But the organizers and the designer of the Viet-
nam Veterans Memorial were attuned to their
using public from the start, putting them in a
good position to defend the memorial to the
public before, during, and after it was built.

Lin and the organizers of the Vietnam Veter-
ans Memorial were not politically neutral or
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naive in treating the controversy about the Viet-
nam War. On the contrary, they were politically
astute in recognizing just how complex the
American people’s feelings are about that war.
Evidence of this astuteness is that one of the vet-
erans’ conditions on the design of the memorial
was that it “make no political statement regard-
ing the war or its conduct,””28 but rather dedicate
the memorial to the veterans, not to the war it-
self—hence the name, Vietnam Veterans Memo-
rial. Another principal condition was that it “be
reflective and contemplative in nature,”29 al-
lowing the surviving veterans to meditate on the
Vietnam War, individually and collectively, in
all its tragic complexity.

There are, of course, many reasons why the
Vietnam Veterans Memorial has been so suc-
cessful. Most important is undoubtedly the ar-
chitectural and sculptural ingenuity with which
Lin transformed the conditions of the veterans
committee into a sublime memorial. A contribut-
ing factor to its success, however, is certainly
the process through which it was selected; for in
contrast to the Serra case, the public generally
feels that the memorial is its own rather than a
sculpture belonging to an artist who regards
them as traffic. Another reason for this success,
which is related to the other two reasons—and
may help to clarify them—is that the Vietnam
Veterans Memorial is site-specific in precisely
the senses that Tilted Arc was not.

The first sense in which the Vietnam Veterans
Memorial is site-specific is that because Lin de-
signed it without presuming to resolve the de-
bate about the Vietnam War, many individuals
and “publics” are duly represented by her me-
morial. In Michael North’s words, “to view the
piece is not simply to experience space,” as was
the case with Tilted Arc, “but also to enter a de-
bate.”30 If the task of public art is to keep de-
bate alive, allowing it to be as rational as it is im-
passioned and open-ended rather than aimed at
consensus, Lin has succeeded in creating exem-
plary public art.3!

The second sense of site-specificity, having
more to do with space than with people, is that
the Vietnam Veterans Memorial’s two granite
walls, which cover 450 feet and meet at an apex,
were veneered so that they could reflect the sur-
rounding space: the Lincoln Memorial on one
side, the Washington Monument on the other,
linking the Vietnam Veterans Memorial with
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two other memorials commemorating divisive
wars in American history.32 The surface of the
memorial also reflects the individuals looking at
it, which, though it could easily intimidate peo-
ple, seems to make the memorial more intimate
by projecting living bodies onto the 58,196 names
of dead soldiers. At the same time, Lin accentu-
ated the time frame of the war by listing the
names chronologically according to when the
soldiers died, rather than alphabetically, so that
the inscribed walls stretch from the first (1959)
to the last (1975) death.33 Visitors’ experiences
of this time frame are further heightened by the
fact that the names start from the middle of the
apex, go out to the right end, then continue back
in the middle, concluding at the left end. This
orchestration of the visitors engages them more
directly by drawing them back into the apex
rather than letting them file past the names. In
addition, the walls are sunken so that people
have to walk below grade into the earth to visit
the names of the dead, bringing them down as
many as ten feet into a site that is part of a larger
sacred memorial ground.

It is important to note that, in contrast to Serra
again, who brought viewers of Tilted Arc into its
space so that they could experience is sculpture
and his idea of architectural space,34 Lin brings
viewers in so that they can experience the sub-
Jject matter of the memorial both individually
and collectively, personally and publicly.35 And
whereas Serra set up an opposition between
sculpture and architecture, Lin approached her
site as an architect would, according to Judith E.
Stein, by creating space and place, providing a
physical context for viewers’ experience.”36 In
addition, while art experts were involved in the
selection of Lin’s design, they were chosen and
guided by the veterans. So the public guided the
artist here, whereas the artist insisted on ma-
neuvering the public in the Serra case. In short,
Lin’s sensitivity to the memorial’s site, as well
as to the issue that occasioned its being built, al-
lows visitors to revisit the Vietnam War on their
own terms. _

Of the three senses of site-specificity that
arose in the Serra case—Ilegal, and the two
senses of public: people and space—Lin has
been more successful than Serra in dealing with
all three, though the second two have been more
prominent in her case since there were no legal
proceedings.37 Lin worked with rather than
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against the people and space of the memorial
site; in her own words, she was “not combative
but additive.”38 She recognized that there were
already enough memories of combat for the
American public to deal with and that her task
was to design a site that would provide these
memories a public space to breathe without her
or anyone else pretending to reach a consensus
on the war. This, it seems to me, is a much more
constructive way to handle divisive issues in
and about public art.

v

In W. J. T. Mitchell’s recent discussion of public
art, he, too, focuses on the Serra and Lin cases,
offering two conflicting types of interpretations
for each case which are helpful in summarizing
and concluding my analysis.3® He suggests that
Serra’s Tilted Arc can be seen either as “a clas-
sic instance of the high modernist transforma-
tion of a utilitarian public space into an aes-
thetic form” or as “a signal that modernism can
no longer mediate public and private spheres on
its own terms, but must submit itself to social ne-
gotiation.”#0 Mitchell believes that the first in-
terpretive option is a form of critique; in trying
to transform a (dysfunctional) utilitarian Fed-
eral Plaza into an aesthetic space, for example,
Serra was engaged in a critique of that particu-
lar public space. Many of Serra’s advocates in
the court hearings made claims of this sort, ar-
guing that Tilted Arc had the effect of criticizing
Federal Plaza—regardless of Serra’s intentions,
designs, or words—by revealing its dysfunc-
tional state.4! While exposing these problems,
however, Tilted Arc also compounded them and
soon became the scapegoat when people de-
cided to do something about them. What they
achieved by removing Tilted Arc, on this account,
was at best a restoration of Federal Plaza to a
more tolerable, but still dysfunctional state. All
this may be true, but it does not make Tilted Arc
critical; for only if it had been site-specific to
Federal Plaza could it have functioned as a cri-
tique of it.42 Neither Serra’s words nor Tilted
Arc itself support this interpretation, if, as I have
argued, it was not site-specific because he did
not take the public as people and space into con-
sideration.

I would rather agree with the second of
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Mitchell’s two ways of interpreting Tilted Arc.
What we have learned about public art from the
Serra case is that artists working on public art
can no longer mediate their relations with the
public on their own (modernist aesthetic) terms
(which, as Hein argues above, privilege the “pri-
vate” over the “public”). They must now submit
themselves to negotiations with the public, as
Serra now acknowledges,*3 about what is, after
all, its art. This is precisely what happened in
the Lin case. And it is certainly how public art
has been practiced since these two cases first
unfolded, which is why they remain relevant to
public art today.

Lin’s Vietnam Veterans Memorial is poised,
according to Mitchell, between the utopian and
the critical;#4 for “it can be experienced both as
an object of national mourning and reconcilia-
tion that is absolutely inclusive, embracing, and
democratic, and as a critical parody and inver-
sion of the traditional war memorial.”#> 1 agree
with Mitchell that Lin’s memorial is utopian, but
only with this important qualification: it does
not achieve nor even aspire to reconciliation. In
fact, its strength depends, I think, on the lack
of public reconciliation about the Vietnam War.
Were the American public ever to come to a con-
sensus about that war, the Vietnam Veterans Me-
morial would possibly become merely a large
tombstone.

But I disagree that the Vietnam Veterans Me-
morial is critical in the way he describes. Rather, 1
think it is critical by being utopian; that is, con-
trary to Mitchell, I do not think critique here in-
volves parody. Parody typically ends without of-
fering an alternative, which would mean in the
Lin case that a parody of war memorials would
expose the patriotic ideology our war memorials
traditionally embody, but would do so without
suggesting an alternative to that tradition. This
would not be an accurate description of the Viet-
nam Veterans Memorial, however, for it is a coun-
termonument, not just counter monuments. That
is, while Lin is indeed critical of other memorials,
she is so only by showing what else a memorial
can be, by raising the standards for future pub-
lic art projects in a pluralistic culture, several of
which Lin herself has already created. The Viet-
nam Veterans Memorial is not a public statement
about individual artistic rights or about the rights
of sculpture in relation to architecture (Serra), but
rather is a site for public and personal expression
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about Vietnam, for the public(s) to exercise its
right to express itself on this issue in different and
competing ways.

In conclusion, Lin’s understanding and prac-
tice of public art is preferable to Serra’s, because
she has helped to guide us out of the modernist
impasse in dealing with public art by showing
how controversy can be handled without impos-
ing any one set of aesthetic principles or politi-
cal beliefs on the public(s).46
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